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PROGRESS IN LAND TITLE TRANSFERS ; 
THE NEW REGISTRATION LAW OF NEW 
YORK. 

Interests in real property would be worthless, but for the 
security of their titles. Advance in their values depends largely 
also on the facility and cheapness with which the titles can be 
assured and handled. As personal property has grown and multi- 
plied in importance through the centuries, and especially within 
the last three hundred years, realty interests, although advancing 
steadily, have failed to show a corresponding increase. Among 
the chief causes of this difference have been the difficulties with 
which transfers and other dealings with realty have been beset. 
Therefore, it may be of some interest and advantage to outline 
here the history of the manipulation of titles to real property, 
especially in common law jurisdictions; to point out some of the 
most important advantages and disadvantages of the systems thai 
have been employed; and to endeavor to explain why a method 
of official and ultimate registration of title is the most scientific 
and advantageous system yet devised. To these three general 
departments of the subject will be added a brief argument in favor 
of the method of registering titles that has recently been provided 
for by Chapter 444, of the Laws of 1908, of -the State of New 
York. 

Dealings with real property titles may be said, in a general 
way, to have been evolved along three different lines or methods. 
The first of these is conveyancing without any public registration ; 
the second is by the registration of the instruments or documents 
of title; the third is by the official registration of titles, as dis- 
tinguished from the record of the instruments by which they are 
authenticated. The growth and scope of each of these is to be 
separately discussed. 

I. Conveyancing without Public Registration. 

The most natural primitive method of transferring land from 
one person to another is by the handing over of some symbol of 
its ownership, either on the land itself or "within the view." Such 
a ceremony, performed in the presence of reliable witnesses — the 
neighboring owners — laid the cornerstone of conveyancing. Livery 
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of seisin is not an artificial invention, but a normal, almost neces- 
sary outcome of the primary search for security of title. The 
Roman Code said to the Common Law, in its framing, "Tradi- 
tionibus et usucapionibits dominia rerum, non nadis pactis, trans- 
feruntur." 1 In the remotest age in which history reveals any 
Teutonic law, a transfer of rights necessarily involved a transfer 
of things; and a conveyance without the equivalent of livery of 
seisin was practically impossible, if not then inconceivable. 2 The 
"earth and stone," the "clap and happer," the "net and coble," the 
emblematic symbols of the field, or mill, or fishery, were still deliv- 
ered with due solemnity in Scotland when they figured forth a 
custom of the long-forgotten past. 3 

When, under Roman influences, one of the ordinary symbols 
of ownership of English land becomes a writing, it is just as 
natural as it is to demand a symbol at all that owner after owner 
shall preserve the parchment evidences, and that intending pur- 
chasers shall examine them in their original form, for the purpose 
of discovering an unbroken "chaiij of title" to the land. Thus the 
"strong box" of the English landed proprietor, containing his 
original documents of title available for proof in litigation or 
primary evidence in transfer or encumbrance, becomes one of his 
household treasures, probably even before the Norman Conqueror 
had crossed the sea with his feudal train. In later centuries, when 
the use of the taper and wax to prepare and affix a common-law 
seal enforces the consumption of time enough for deliberation 
before the deed is delivered, the package of documents in the 
strong box or safe assumes the form of the somewhat primitive 
title-receptacle that has been retained in most parts of England 
down to the present day. 

Attempts to advance beyond this archaic method' of conveyanc- 
ing resulted in the statute of enrollment of deeds of bargain and 
sale in the year 1535 ; 4 and in the making of Yorkshire a recording 
county, in 1704 ; 5 and in doing the same for the great county of 
Middlesex, in 1708. The English Land Commissioners of 1830, 
after very thorough investigation, recommended a general registry 
system for England, similar to those then employed on the continent 
of Europe, and in Scotland, Ireland and the United States. The 

'Cod. II., 3, 20; Bract, f. 38 b, 41; 2 Poll. & Mait. Hist. Eng. L. (2nd 
ed.), P- 89. 

'2 Poll. & Mait. Hist. Eng. L. (2nd ed.), p. 89.- 

3 4 Kent's Comni., p. *459. 

''27 Hen. VIII, c. 16. - 5 2. & 3 Anne, c. 4- e 7 Anne, c. 20. 



440 COLUMBIA LAW REVIEW. 

bill, presented to the House of Commons for the purpose of carry- 
ing out this recommendation, was rejected; and nothing more of 
importance was done for the improvement of conveyancing in 
England until 1854. The work of a new Royal Commission, 
appointed in that year, produced several successive bills in Parlia- 
ment for the registration of titles throughout the realm; and the 
result was the passing of a statute for that purpose in 1862. This 
statute, known as Lord Westbury's Act, has received a number of 
amendments and modifications ; and, though a system generally op- 
tional, has nevertheless resulted in a method of compulsory registra- 
tion of title in the City of London, as hereinafter explained. It is 
employed but little, if any, in other parts of the country. Thus, 
England as a realm, while struggling upward through legislation 
toward an ideal system of manipulating titles, and bringing its 
metropolis within the benefits of that system, is still, in the main, 
following the primitive light of unregistered conveyancing. And it 
(with Wales) is probably the only country that still retains that 
system. 

II. Registration of Instruments or 
Documents of Title. 

On the continent of Europe, history reveals the unfolding of two 
distinct systems of registration. One of these, which may be 
designated the second method of manipulating titles, and which 
consists of the recording of instruments or documents of title, is 
now employed in most of the Romance countries, and there finds 
its central representative in the law of France. 7 It is likewise 
essentially the system that exists in this country. But the chief 
peculiarity of that phase of it which is used in France and the 
countries that follow its system, is that there a sale of real property 
is complete (between the parties at least) from the time when the 
contract is entered into ; and the contract or any inter vivos act of 
conveyance or mortgage (but not all transfers) may be recorded. 8 

"The provisions of the" (French) "law run as follows: Any 
inter vivos deeds by which real property changes hands are sub- 
ject to registration. Such deeds may be contracts, or acts of 
recognition of adverse rights, or determinations at law. . . . 
As long as such deeds are not registered, the rights they confer 
cannot be opposed to any third person who has acquired registered 
rights on the same land." 9 

'Morris on Land Registration, p. 102 et seq. 
'French Civil Code, Art. 1583 ; French law of March 23, 1855. 
"Dumas, Registering Title to Land, p. 73; French Civil Code, Arts. 
1583, 2134, 2146-21 54. 
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The prevalent American method of recording all instruments 
of conveyance, mortgages and other liens, in such manner as to 
make them constructive notice to subsequent purchasers and en- 
cumbrances of the property, and to give priority of right to pri- 
ority of record in favor of him who has taken title without notice 
of outstanding claims, may be said to have begun in Anglo-Saxon 
law with the statute of enrollment of deeds of bargain and sale, in 
1535. Conveyances and mortgages were required to be recorded, 
for like purposes and results, in Virginia from the earliest period 
of its history. In the Plymouth Colony, substantially the same 
system began in 1636; in Connecticut in 1639; in New Jersey in 
1676, and in North Carolina in 171 5. 10 In New York, the Dutch 
laws required certain instruments to be recorded in the public 
offices. After 1664, the Duke's laws enforced the same require- 
ment, and as early as 1684, this was extended by a law which was 
enacted, as it declared, "to prevent decept and forgerye." 11 Prac- 
tically all laws as to record in New York, however, were of local 
operation (for one or more counties) before the time of the 
revised statutes, January 1, 1830; but, in so far as they operated, 
they gave constructive notice and priority, 12 as above stated. The 
case of Le Neve v. Le Neve 13 was decided by Lord Hardwicke in 
1748; and it contains, both for the recording districts of England 
and for those of America, the fullest illustration and the most 
decisive utterance of the rule that notice of an outstanding right 
or interest binds him who takes a deed or instrument of encum- 
brance, though he has it first recorded. That rule is there said to 
have had its foundation in the statute of enrollment of deeds of 
bargain and sale. Therefore, long before the Revolution, it was 
fixed as a distinctive feature of our law of records and had its 
controlling influence in moulding that law into its present form. 14 

The unfolding of feudalism in England, and its stringent rule 
there for upward of six centuries, interfered with material advance 
from the earliest system of preserving and examining the original 
instruments of title in the passing or encumbering of real property. 

,0 i Baylies's Historical Memoire, 239. 

"New York Cent. & H. R. R. Co. v. Brockway (1899) 158 N. Y. 470, 
474- 

"Laws & Ordinances of New Netherlands, 114, 159; 4 Kent's Comm. 
p. *45<5. 

ls (i748) 3 Atk. 646. 

"Jackson v. Burgott (1813) 10 Johns. 457. 461; Dunham v. Dey (1818) 
15 Johns. 555, 569; Jackson v. Chamberlain (1832) 8 Wend. 620, 625; 
Lamont v. Cheshire (1875) 65 N. Y. 30, 40. 
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Especially did this result follow from the manor system and the 
law of primogeniture, which kept large tracts of land in the hands 
of single individuals. An estimate in the British Domesday-book 
of 1871 showed that, at that time, there were not more than 200,000 
landed proprietors in England. These few owners, among whom 
transfers are comparatively rare, may get along very well with an 
archaic system which would be wholly insufficient to cope with the 
multitudinous dealings in real property in the United States. The 
differences between the two countries, in this respect, were almost 
as important at the end of the eighteenth century as they are at 
the beginning of the twentieth. And it was naural that the Ameri- 
can landowners of the former period, when they turned from 
political oppression to the enjoyment of free institutions, should 
make the holding of their lands allodial, and their availability as 
assets and security as free and untrameled as in the light of those 
times it was possible to make them. In doing this, they logically 
adopted or continued the best system then known to Anglo-Saxon 
law, the second method of dealing with titles — by record of the 
instruments of title, as distinguished from the registration of the 
titles themselves. 

Of course, this second method of manipulating titles is useful 
and convenient in itself, and especially so in comparison with the 
primitive method of retaining and examining the original docu- 
ments. It conduces to ease of transfer, and enables a title to be 
examined with comparative facility and quickness. But such a 
system grows, and must grow, more and more burdensome as it 
becomes older. The dangers arising from unrecorded liens, such, 
for example, as those for decedents' debts, the generality of judg- 
ment liens, the difficulties caused by unknown dower rights and the 
constantly recurring defects in service by publication in law suits 
affecting titles are a few of the deficiencies which stand forth clear 
and distinct in this method of dealing with real property interests. 
Most prominent, however, and absolutely fundamental as objec- 
tions to such a system, are the expense and time required for re-ex- 
amination of titles whenever they are passed or encumbered. These 
patent defects and inconveniences have called, again and again, for 
investigation and attempts at relief. Practical men have refused, 
and will always refuse, to believe that a title hundreds of years old 
must continue to be examined, either from its beginning or from 
an indefinite time in the past, over and over again, whenever it is 
transferred or encumbered. If a system that avoids re-examination 
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of titles can work well in a new country, as is proved to have been 
the case in Australasia, and if such a system can be successfully 
inaugurated and operated in countries' far older than our own, as 
has been done in Germany, Austro-Hungary and some of the 
Cantons of Switzerland, it must be assumed that some similar 
improvement will ultimately be employed in dealing with all titles, 
to real property in America. 

Most prominent, perhaps, among the attempts to improve the 
prevalent system in this country, without superseding it, is the 
block index scheme, adopted for New York City in 1887, 15 and 
applied so successfully there since that time. The area of search is 
thus greatly reduced, and the resulting labor curtailed. But the 
vital defect in the system — the necessity for repeated and increas- 
ingly expensive searches which must go on forever whenever a 
title is dealt Avith — is left untouched by this fully recognized im- 
provement. 

A few years before the adoption of the block index system of 
dealing with titles in the large cities of New York, came the inno- 
vation of the Title Guarantee Companies, now such important 
factors in this department of industry. These companies have 
deservedly been very successful as corporate enterprises ; and they 
have undoubtedly been of much benefit to real property interests. 
They have established and used logical and valuable locality 
indexes, which minimize the danger of error in making searches 
under the present system. They have, made examinations of title 
quicker and cheaper by their system of reissues, so-called, whereby 
a title once guaranteed may be thereafter reinsured at reduced 
cost. They have thus avoided some of the difficulties of re-exam- 
inations. But, like the block index system, the Title Companies 
as now operating leave untouched the vital defect in the mere 
registration of documents or instruments of title — they leave it 
necessary to do over and over again the work of examining a title 
when it is transferred or encumbered. The search of real property 
interests for improvement will continue until this difficulty, with 
its resulting expense and delays, is finally overcome. 

III. Registration of Title as Distinguished 
from Record of Instruments. 

The conception of a title authenticated once for all, and so 
dealt with that it must continue valid and practically unassailable, 

u N. Y., Laws 1887, c. 718. 
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began to take shape in the Teutonic mind probably as early as the 
twelfth century. Records of such proceedings, complete and 
effectual, are found in Vienna dating back to 1369 ; and they began 
at various periods between that date and the year 1800 in the towns 
and cities of Germany and Austro-Hungary. 10 The Civil Code of 
Germany made title registration compulsory throughout that entire 
Empire in 1900. In Germany, Austro-Hungary and some of the 
Cantons of Switzerland, initial registration is now brought about 
by a judicial proceeding, and the parcel registered is indexed in 
the "Cadaster," which is the assessment book and land tax map 
of the locality. Each parcel is carefully described in this book, the 
name of its owner is stated, and its condition, area, tax valuation 
and improvements are set forth. On every change of title, this 
record on the "Cadaster" is immediately and accurate!}' brought 
down to date. 17 As a rule there is no indemnity fund provided for 
in this Teutonic system, but the validity of the title rests on the 
Court's decree and the subsequent accurate performance of their 
duties by the officers in charge of the "Cadaster." is The fact is 
worthy of emphasis that official registration of titles, and giving to 
them practical security without the work of repeated examination 
as they pass hands, has thus been brought about in the German- 
speaking countries with respect to titles which, in comparison with 
those of America, were very ancient when the system was inaugu- 
rated. 

Among English-speaking peoples, the first title registration law 
was passed in South Australia in 1858, through the efforts of Sir 
Robert Richard Torrens. then premier of the Parliament of that 
country. Hence, the name — "Torrens System," which has been 
given to similar legislation in England and this country. Substan- 
tially the system which was thus introduced into Australia, has 
spread over all Australasia, Southern Africa, most of the Dominion 
of Canada, and the British dependencies generally, and, under the 
designation of Lord Cairns' Act, passed in 1875, and amended in 
1897, is now operative as a compulsory system throughout the 
entire County of London. 

There are, of course, many variations in the local laws that 
embody this system. But the fundamental principle and purpose 

"Morris on Land Registration, pp. 98-106. 

"Report of Land Commissioner C. Fortescue Brickdale to the British 
Parliament in 1896. 

"Morris on Land Registration, pp. 100-106. 
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of all of them are to establish and certify to the ownership of an 
absolute and indefeasible title to real property, without requiring 
any judicial proceeding for that purpose, and to simplify and 
expedite the transfer of such property. Proceeding under this 
system, he who claims to own the land files with the Registrar an 
application for its registration, and also his muniments and evi- 
dences of title. The application sets forth the names and addresses 
of all persons interested in the property, and of the adjoining 
owners. The Registrar examines the title thus presented; and, if 
he approves of it, has notice served on all interested parties, in the 
manner prescribed by the statute, calling on them to show cause, 
if any exist, why, within a time designated, varying from three 
weeks to three months, the title should not be registered. At the 
expiration of the period thus fixed, if no objection is interposed, 
the title is registered and set out on a certificate in a book kept 
for that purpose, showing the ownership of the property, and all 
mortgages, liens and encumbrances thereon. The certificate of 
this registration issued to the owner is his practically conclusive 
evidence of title. The interest thus registered is made by the 
statute indefeasible in the hands of a bona fide purchaser or encum- 
brancer for value ; but it is usually made subject to certain excep- 
tions, such as fraud, easements, taxes and assessments, and short 
leases. 

Beginning with the State of Illinois in 1895, registration of 
titles as such has been provided for by statute in seven of the United 
States, namely, Illinois, Massachusetts, Minnesota, Colorado, Cali- 
fornia, Oregon and Washington. Such a statute was enacted in 
Ohio in 1896 ; but was so loose and inaccurate that it was declared 
to be unconstitutional, 19 and was repealed in 1898. The registra- 
tion system, being a radical innovation in the States where it has 
been adopted, has had to make its way against some natural 
prejudices, much ultra conservatism and not a little interested oppo- 
sition on the part of established agencies for examining and re-ex- 
amining titles. It is making its way, however, with increasingly 
important results, especially in the more densely populated local- 
ities. Thus it is employed, to a reasonable extent, in Chicago, and 
is making marked beneficial progress in Massachusetts, and par- 
ticularly in the City of Boston. 

The most important distinction between an American Title 

"State v. Guilbert (1897) 56 Ohio St. 575. 



446 COLUMBIA LAW REVIEW. 

Registration Law and that of England, Australia, or Canada, is 
that the former — the American Statute — like its Teutonic cousin, 
uniformly requires a judicial proceeding and determination of the 
title, as a prerequisite to its effectual registration. This, of course, 
is because of the exact observance and enforcement of our con- 
stitutional guarantee that no one shall be deprived of his property 
without due process of law. In most of the States where the 
system has been inaugurated, its constitutionality on this ground 
has been tested and sustained by the highest State courts. 20 

The Massachusetts case, Tyler v. ludges, was carried to the 
Supreme Court of the United States ; 21 and the result of its review 
there was recently summarized by Judge Davis of the Land Court 
of Massachusetts as follows : 22 

"When we got to Washington, the Federal Court took the 
ground, in a divided opinion, that the question presented was not 
a Federal matter. The basis of that opinion was a position which 
I think the Court had previously taken in a recent Texas case, that 
of Roller v. Holly.- 3 Under the Federal Constitution no one can 
be deprived of his property without due process of law, whether 
the form of action in which he failed to receive reasonable oppor- 
tunity to be heard was in personam or in rem, under a registration 
case or a probate statute, a suit in equity, an admiralty libel, or a 
tax proceeding. With the general question of the constitutionality 
of a particular act or process the Federal Court may not be in any 
way concerned. Even where a statutory proceeding is declared to 
be entirely constitutional in itself, as was the case both in Roller 
v. Holly and in Tyler v. ludges, yet if the act be maladministered so 
as to result in any particular instance in a deprivation of property 
without reasonable opportunity to be heard, that particular action 
may be held unconstitutional for want of due process of law, 
though all other acts under the same proceeding be perfectly valid. 
There is nothing in this peculiar to registered titles. Unregistered 
titles are much more exposed to the same danger. The difficulty 
with our learned opponent in Tyler v. ludges was that he had had 
full opportunity to be heard. In other words, the Federal Court, as 
I understand the matter, held that the general constitutionality of 

"Tyler v. Judges (1900) 175 Mass. 71; People v. Simon (1898) 176 
111. 165; Glos v. Hallowell (1901) 190 111. 65; Gage v. Consumers' Electric 
Light Co. (1901) 194 III. 30; State v. Westfall (1902) 85 Minn. 437; Title 
etc. Restoration Co. v. Kerrigan (1906) 150 Cal. 289; Robinson v. Kerri- 
gan (Cal. 1907) 90 Pac. Rep. 129; People v. Crissman (Col. 1907) 92 Pac. 
Rep. 949. 

"(1900) 179 U. S. 405. 

"Address before N. Y. State Bar Assn. Jan. 25, 1908. 

"(1900) 176 U. S. 398. 
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our act is not a proper subject for Federal decision. There has 
not been any other attempt made to test it, nor in the ten years in 
which it has now been in operation has any charge arisen that any 
one has been deprived of any estate or interest in land without 
reasonable opportunity to be heard." 

In the State of New York, since the time of the agitation 
between 1884 and 1887, which resulted in the establishment of the 
block index system in New York City, it has become more and 
more apparent with the advance of years that a fundamental reform 
in dealing with titles must ultimately be found. The outcome of 
this has been the introduction in the legislature, from time to time, 
of bills providing for the registration of titles. Most of these have 
been drawn from the so-called Torrens Laws of the other States, 
and have failed to take into account sufficiently the special statutes 
and local laws and customs of this State. Pursuant to Chapter 628 
of the Laws of 1907, a commission was appointed by Governor 
Hughes, to investigate the entire matter and to report to the legis- 
lature on or before February 1st, 1908. The majority report of 
that commission, made by four of its seven members, submitted a 
bill for the registration of titles, which, as Chapter 444 of the 
laws of 1908, has been made a part of the statute law of the State. 
Its intended operation may be summarized as follows : 

Any one who owns or is about to acquire a piece of real prop- 
erty may have the title examined by an official examiner, who may 
be a lawyer or a title guarantee company, licensed by the Supreme 
Court in the manner to be prescribed by the Court of Appeals. 
The official examiner, employed and paid by the landowner or 
purchaser, after a thorough examination of the title, prepares a 
certificate thereof, substantially in the form prescribed by the 
statute. He also has a survey made and certified by a competent 
surveyor. Up to this point, no public official as such has been 
employed. The title may now pass in the ordinary way, and the 
possession of the land and all other dealings with it will be prac- 
tically unaffected by the subsequent proceedings for its registra- 
tion. 

Those proceedings are commenced by the filing of the certificate 
above described, and of a notice of the pendency of the proceedings, 
and of a complaint, the general form of which is prescribed by the 
statute. These papers go to the Supreme Court, at Special Term, 
and are to be examined carefully by the Court. Any other docu- 
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ments or evidences may be demanded by the Court, to satisfy it as 
to the condition of the title. If it appears that the plaintiff has a 
good title, the issuing and service of a summons, containing a notice 
of the object of the action and describing the property, are ordered 
by the Court. This service is made personally on all the defendants 
who do not voluntarily appear and who can be so served within the 
State, and other defendants are served by publication or other 
form of substituted service as prescribed by the statute. The 
defendants are all persons ascertained to have any interest or right 
in or claim upon the property, and the owners of the adjoining 
lands, and the people of the State of New York, and "all other 
persons, if any, having any right or interest in or lien upon said 
property or any part thereof." By the statute, the Court is made 
the ultimate judge of the sufficiency of the evidence as to who are 
necessary parties, and whether or not they can be personally served 
within the State, and no attack on the Court's decision as to these 
matters can be effectual after six months from the time of the 
entry of the judgment of registration. Pursuant to that judgment, 
which in most cases will be taken by default, the Registrar, who 
is a County Official (the County Clerk or Register, as the case 
may be), enters upon a certificate, properly prepared and bound 
in a book, the name of the owner of the land, a statement of how 
and under what conditions he owns it, and a description of all 
mortgages and other liens, charges, rights and claims thereon. 
This certificate completely and accurately sets forth the title to 
the property. A duplicate certificate is delivered to the owner. 

All subsequent transactions with the property so registered 
(except judgments and decrees of the United States Court, taxes, 
water rents and assessments, easements that do not become matter 
of record, and leases for a year or less) must be noted on the cer- 
tificate, in order to become effectual. All transfers, mortgages, 
leases, judgments, mechanics' liens and all other liens, charges and 
encumbrances (except the few above specified), as they may arise 
against the property, are thus required to appear upon the certifi- 
cate which thereby is kept a constant and accurate record of the 
title. The judgment of the court makes this certificate conclusive 
evidence in favor of any one who, after it is duly made, is an inno- 
cent purchaser or encumbrancer of the property for value without 
actual notice of any fraud in procuring the registration. The cer- 
tificate also becomes conclusive evidence of the owner's title, though 
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retained by him, at the end of six months after the judgment is 
entered, unless such owner was guilty of fraud in obtaining the 
registration. A certificate obtained by fraud is voidable against 
the fraudulent taker, and against those who acquire any interest 
in the property other than as innocent purchasers or encumbrancers 
for value without notice, for ten years after the registration. An 
assurance fund is provided for by the statute, in favor of those who 
elect to contribute thereto one-tenth of one per cent, of the assessed 
valuation of their properties. But this fund is to secure registered 
owners against defects which may arise in their titles (as, for 
example, by negligence of officials) after they have been registered. 
The judgment of the Court, pursuant to which the initial registra- 
tion is made and in the procuring of which all interested persons 
are given their "day in Court," obviates the necessity for any 
further assurance or guarantee funds to be held or controlled by 
the public. 

This new law of New York, in addition to aiming like all 
statutes for registration of titles at ultimate quick and inexpensive 
transfer, has a number of features peculiar to it, which are regarded 
by its framers as particularly important. Prominent among these 
are the following: 

(i) Its operation is purely voluntary; and it calls for no 
expense on the part of the public, except in so far as it is put into 
practical use in the registration of titles. Thus, it can do no harm 
to any part of the State where its use may not be desired. Yet it 
is believed to embody sufficient inducements to the average owner 
of real property, especially in the great cities, to cause it to be 
effectually though gradually adopted as a practical working system 
of dealing with titles. 

(2) Unlike other registration laws, this statute provides for 
official examiners who are not to be paid by the State, and the 
appointment of whom is to afford no opportunity for patronage. 
They are to be licensed by the Appellate Division of the Supreme 
Court, pursuant to rules to be prescribed by the Court of Appeals ; 
but their work is to be for the landowner, and their payment is to 
come directly from him. Around these official examiners, how- 
ever, are thrown the very effective safeguards of the requirement 
of an absolute ten years' guarantee when the work is done by a 
title insurance company, and by declaring that a false certificate or 
statement intentionally made by an individual examiner shall be a 
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felony, punishable by a fine of five thousand dollars, or five years' 
imprisonment, or both. 

(3) By requiring an accurate and verified survey for each piece 
of property registered, the statute provides for the gradual settle- 
ment of the questions of boundaries which cause so much trouble 
in conveyancing at the present time. The judgment of the Court, 
based on the survey and made in an action to which the owners of 
the adjoining lands are parties, fixes the boundaries of each piece 
of land as it is registered ; and, when an adjacent lot is registered, 
its survey must be made to harmonize with that of the previously 
registered parcel. Thus, without material public expense, one of 
the most fruitful causes of litigation in connection with real prop- 
erty should be gradually removed. 

(4) After providing for the making of all interested persons 
parties to the proceeding, the statute declares :" 

"The question of the sufficiency of the proof that all such 
owners and claimants who could be found by diligent inquiry are 
duly and specifically named and made parties to the action shall 
be for the Court; its decision that such proof is sufficient shall be 
shown by its making the order for the service of the summons and 
the commencement of the action as prescribed in this act, and such 
decision or order shall not be drawn in question after six months 
from the time when the final judgment in the action is entered." 

Likewise as to the sufficiency of the proof on which substituted 
service' is ordered, the statute provides: 20 

"Before making an order for service of the summons and said 
notice by publication or other form of substituted service, the Court 
must be satisfied by proof of the facts that the plaintiff has been 
or will be unable, with due diligence, to make personal service of 
the summons. The question of the sufficiency of such proof shall 
be for the Court; and an allegation, in an affidavit or other duly 
verified statement recited in said order, that the plaintiff has been 
or will be unable with due diligence to make personal service of 
the summons, or that after diligent inquiry a defendant remains 
unknown to the plaintiff or that the plaintiff is unable to ascertain 
whether the defendant is or is not a resident of the state, may be 
taken to be sufficient proof thereof. An order containing such a 
recital, and made on such proof, shall not be drawn in question 
after six months from the time when the final judgment in the 
action is entered." 

Thus, while the Court is required to see to it that personal 
service on a defendant is made whenever possible, yet many of the 

"Section 12. "Section 17. 
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perplexing questions now met by conveyances because of actual 
or possible defects in affidavits for obtaining orders for service of 
the Court's process by publication should by these sections be 
eliminated from proceedings under this statute. Either each de- 
fendant will be personally served, or, after the Court has properly 
decided that he cannot be so served, he will be duly served by pub- 
lication or other form of substituted service. 

(5) The difficulties, real or fancied, which have been said to 
be found in registration statutes because of the apprehension that 
one man may register as his own the land of another, are mini- 
mized in this law by a provision 20 for the filing and proper indexing 
of a cautionary notice by any landowner, in such manner that he 
must be made a party to proceedings by any other person for the 
registration of the land. 

It may be said, in closing, that the new law rests on a principle 
of procedure which the State needs and sooner or later must have 
adopted into its system of jurisprudence — a requirement that titles 
to the property which is at the base of our economic structure shall 
be settled and made practically unassailable and then shall be 
retained in that condition and capable of quick and easy use and 
manipulation. Time will reveal the defects in the plan adopted to 
accomplish those results; and it may be that the remedies which 
experience will suggest for those defects may lead to very radical 
changes ; but the innovation as a system, like many other statutory 
reforms in which New York has taken the lead, has undoubtedly 
come to stay. 

Alfred G. Reeves. 

New York Law School. 

26 Section 15. 



